The Journal of Development Studies

ISSN: 0022-0388 (Print) 1743-9140 (Online) Journal homepage: http://www.tandfonline.com/loi/fjds20

Using Legal Empowerment for Labour Rights in
India
Rina Agarwala
To cite this article: Rina Agarwala (2019) Using Legal Empowerment for Labour Rights in India,
The Journal of Development Studies, 55:3, 401-419, DOI: 10.1080/00220388.2018.1451631
To link to this article: https://doi.org/10.1080/00220388.2018.1451631

© 2018 UNU-WIDER. Published by Informa
UK Limited, trading as Taylor & Francis
Group
Published online: 01 Apr 2018.

Submit your article to this journal

Article views: 773

View Crossmark data

Citing articles: 1 View citing articles

Full Terms & Conditions of access and use can be found at
http://www.tandfonline.com/action/journalInformation?journalCode=fjds20

The Journal of Development Studies, 2019
Vol. 55, No. 3, 401–419, https://doi.org/10.1080/00220388.2018.1451631

Using Legal Empowerment for Labour Rights in
India
RINA AGARWALA
Department of Sociology, Johns Hopkins University, Baltimore, MD, USA

ABSTRACT This paper brings labour back into the literature on legal empowerment against poverty. Employing
a historical lens, I outline three waves of legal movements. Each wave is distinguished by its timing, the state-level
target, and the actors involved. In all three waves, legal empowerment was won, not bestowed. Labour played a
significant role, fighting in each subsequent wave for an expanded identity to address exclusions. Drawing from
the Indian case, this paper’s findings highlight the evolving strategies of legal empowerment movements vis à vis
uneven welfare states. They underline the significance of symbolic power of legal recognition, even in the absence
of perfect implementation. Finally, they highlight contemporary workers as an overlooked, identity-based group
that addresses the intersectionalities between class and ascriptive characteristics.

1. Introduction
This paper uses the case of India to bring labour back into the recent literature on the use of legal
empowerment to address poverty and exclusion. In doing so, it urges scholars to move past the mutually
exclusive dyad commonly used to distinguish class interests from citizen or identity-based interests. This
depiction of class versus identity has had two drawbacks. First, it has created an unnecessary horse race
between the two sides, where scholars have featured either class or identity movements in certain periods,
when in reality both have always been extant. Second, it has overlooked the raw fact that interests and
movements based on class and ascriptive identities usually intersect with one another. Overlooking the
resilient presence of class and ascriptive identities, as well as their intersectionalities, has eclipsed our
analysis of poor workers’ evolving role and shifting strategies in legal empowerment movements over time.
The Commission on Legal Empowerment of the Poor (CLEP) defines legal empowerment as ‘a
process of systemic change through which the poor and excluded become able to use the law, the legal
system, and legal services to protect and advance their rights and interests as citizens’ (UNDP and
CLEP, 2008). Since the early twentieth century, legal empowerment for the poor has emerged in liberal
democracies (in the North and the South) through constitutionally guaranteed legislation designed to
protect individual rights. In India, legal empowerment for the poor has been creatively expanded since
the 1980s to also protect group-based rights among vulnerable communities.
I argue here that legal empowerment for the poor (in India and elsewhere) has evolved through
three waves. Each wave is distinguished by its timing, the state-level target of the demands, and
the principal actors involved. In each wave, legal empowerment was won, not bestowed from
above. Not surprisingly, each victory was also met with direct and indirect resistance that undermined one wave’s sustainability and opened the door for a subsequent wave, which in turn was
marked by new formations and strategies, as well as strings still attached to history. In short, the
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three waves are simultaneously distinct and connected through the dynamic forces of ever-shifting
state–society relations.
Significantly, I show that labour has been intimately involved in all three waves, and that it’s
characteristics, demands, and strategies have shifted in each wave. My aim in highlighting labour’s
often overlooked role is not to argue that labour’s impact on legal empowerment movements has been
more or less than that of other identity groups; indeed it is beyond the scope of this paper to make such
claims. Rather, I aim to highlight labour’s evolving role in legal empowerment movements, because it
deepens our understanding of the actors and processes undergirding these movements’ material and
economic components and thus complements the existing literature, which tends to focus on the
movements’ social and political components and/or non-class actors.
Scholars have long discussed the first wave of legal empowerment, which ran from the early 1900s
to the 1970s and was marked in parliamentary democracies by national-level legislation. The first
wave featured organised labour, narrowly defined as industrial workers formally recognised as
operating under registered employers (Marshall, 1964). Recently, many scholars have debated the
effects of what I call the second wave, which ran from the 1980s to the present and was marked by
public interest litigations (PILs) in high courts (Liu, 2006; Mehta, 2007; Ruparelia, in press; Zweig,
2010). In contrast to the first-wave literature, organised labour has been surprisingly absent in studies
on the second wave. Instead, identity-based groups (organised by ethnicity, caste, race, and gender),
civic rights groups, and issue-specific groups have been featured. In this paper, I offer a corrective to
this literature to highlight labour’s involvement in second-wave legal empowerment as an addition to
the other identity-based groups commonly highlighted.
Less articulated has been what I call a third wave, which began in the mid-1990s and utilised a hybrid
approach to legal empowerment by bridging the legislative, executive, and judiciary branches of the state.
Third-wave movements underline the importance of attaining symbolic power from legal recognition, a
power that is often muted in the recent scholarly focus on implementation. Symbolic power is attained
through the official visibility that legal recognition gives to subjects, topics and needs, and it offers groups
the threat of enforcement. In addition, third-wave movements have been significant for enabling a redefined group of workers (that is informal workers or those unprotected by laws regulating standard
employment relationships) to insert itself alongside other identity-based groups (gender, ethnicity, caste,
and so forth). Like first-wave labour groups, third-wave informal worker groups are fighting for legal
empowerment along class identities. Unlike first-wave labour groups, third-wave informal worker groups
include sub-altern workers (such as women, low castes, and ethnic and racial minorities), who were long
excluded from earlier labour organisations. Third-wave class-based organisations, therefore, not only act as
an additional identity group that is too often overlooked, but they also address the intersectionalities of
class and ascriptive identities that are forming innovative movements today.
Drawing on primary research with informal workers’ movements in construction and domestic work,
as well as an historical analysis using court documents and secondary sources, I examine the changing
junctures between labour and each of the three waves of legal empowerment efforts in India. What are
the key similarities and differences? What implications do these waves have in our understanding of
transformations from below? I conclude with implications that might help us understand the contemporary third wave of legal empowerment for the poor among Indian construction and domestic workers.

2. First-wave legal empowerment
In the first wave of legal empowerment for the poor, rights were divided into two categories. The first
guaranteed what Isaiah Berlin famously termed ‘negative freedoms’ or what T.H. Marshall delineated
as ‘civil and political citizenship’ (Berlin, 2002; Marshall, 1964). These rights, which included voting,
holding property, free speech, movement, and association, protected individuals from interference by
others. Over time, liberal democracies guaranteed such rights to all citizens, regardless of class or
ascriptive characteristics such as race, gender, and ethnicity. In response to various social movements,
these rights were protected under constitutional law and enacted through national parliaments. In India,
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the national independence movement fought to make these rights universally enshrined and judicially
enforceable (across class, caste, religious identity, and gender) as ‘fundamental rights’ in Part III of the
newly independent nation’s first constitution in 1950.
The second category of first-wave legal empowerment rights included socio-economic rights or
‘positive freedoms’, such as the right to food, housing, health care, education, and income. These
rights guarantee individuals’ ability to act. Unlike civil and political rights, socio-economic rights have
been less consistently guaranteed through national legislation in liberal democracies. That socioeconomic rights are not universally guaranteed to all citizens is not surprising given liberal democracies’ commitment to capitalist market economies, which sanction income-based inequalities.
Scholars have instead noted the diverse varieties of capitalisms that have arisen across the world’s
liberal democracies to guarantee degrees of socio-economic rights. The social democracies of
Scandinavia offer an expansive set of socio-economic rights guaranteed through robust redistributed
welfare legislation, while the United States offers the least generous guarantees of socio-economic
rights. In India, socio-economic rights are promised in the so-called Directive Principles of Social
Policy under Part IV of the 1950 constitution. Significantly, these rights are not enforceable or
justiciable by any court, rather, they are enumerated as guidelines or aspirations that the government
(at the national and state levels) should use when framing laws and policies.
By the mid-1900s, organised labour throughout the world had become a key actor pushing
legislatures to enact justiciable laws that would guarantee at least some socio-economic rights to the
poor (Rueschemeyer, Stephens, & Stephens, 1992). By drawing on cross-class coalitions and
structural-historical moments (such as financial crises and liberation movements), labour movements
pushed parliaments to enact laws to regulate working conditions, mitigate exploitation, and protect
workers’ dignity; apex judiciaries were empowered to protect these rights (Przeworski & Wallerstein,
1982). While levels of implementation of such laws varied, countries across the globe shared a
justiciable commitment to formally recognising workers under law and ensuring that capital decommodifies workers’ productive and reproductive labour through minimum wages, job security, work
contracts, health care, and old-age benefits. Through these efforts, ‘labour’ was defined in idealised
terms to represent those operating in the so-called modern, non-agrarian public sphere. While this
definition omitted the millions of workers still operating in the invisible spaces of homes, unregulated
workshops, and agrarian economies, its applicability was envisioned to expand with development,
particularly industrialisation.
2.1. First-wave legal empowerment and labour in India
Even under British colonialism, Indian workers organised into robust trade unions and successfully
struggled to attain legislation that recognised their contributions and protected them against exploitation by employers and the colonial state. During the mid-1900s, the newly independent Indian
government added additional legislations at the national and state levels (through statutes, laws, and
rules) to further decommodify labour and restrain capital, thereby shifting the labour legislation
framework from ensuring continued accumulation to ensuring social justice and a welfare state
(Thakur, 2007). The 1950 Indian constitution stipulated that the state would be responsible for
securing public assistance for its citizens in the case of ‘unemployment, old age, sickness, disablement
and other cases of undeserved want’ (Papola & Pais, 2007). To this end, Indian labour laws held
capital responsible for labour’s needs. In return, organised labour promised industrial peace, thereby
enshrining a new social contract where the state provided for labour’s social regeneration and
economic betterment in return for citizens’ labour.
2.2. Limitations of first-wave legal empowerment
By the late 1970s, the first wave of legal empowerment for the poor was beginning to wane. Much has
been written about the demise of first-wave labour struggles since the 1980s and the rise of
unprotected work under neoliberal globalisation. In India, the long list of national labour laws have
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remained in place since the government launched its liberalisation reforms in 1991, but the budget cuts
of labour ministries at the national and state levels have neutered enforcement. The Indian state also
now overtly promotes unregulated, informal work for all Indians and has thus increased decentralised
production.
At the same time, blaming neoliberal ideologies and policies for the mass of unprotected, informally
employed labour is too simplistic. Twentieth century labour protections failed to protect the majority
of Indian workers long before the start of neoliberalism. In India, the majority of workers always
operated outside the jurisdiction of labour laws, because small-scale enterprises, understood to be a
temporary function of poverty, were exempt from most labour legislation. A few exceptions, such as
the 1948 Minimum Wages Act and the Payment of Wages Act, aim to ensure all workers subsist above
the poverty line and thus apply to small enterprises; but they are rarely enforced. Under the Minimum
Wages Act, the autonomous wage boards designed to set and update minimum wages for all
occupations by industry are largely inactive and revised wages are rarely indexed for inflation, so
they decline in real terms (Zagha, 1998). Workers in large firms are unaffected because their wages are
determined by collective bargaining agreements and exceed the minimum wages (NCEUS, 2006).
The official and unofficial exemption that labour laws provided to small enterprises created an
obvious disincentive to grow enterprises. As a result, Indian business became notorious for managing
multiple small-scale operations in unregulated conditions. From 1984 to 1994, employment in firms
with more than 100 employees was stagnant, whereas it increased by 3.6 per cent per year in firms
with less than 100 employees (Zagha, 1998). This exemption enabled a mass labour force of
unregulated, unprotected, informally employed workers to remain extant in India, despite its progressive labour laws. The incorrect assumption made was that labour movements would successfully
struggle to bring all workers within the ambit of existing labour laws.
Therefore, more than affecting the relative size of informal versus formal labour, I argue that
liberalisation reforms have affected the relative power of India’s informal versus formal labour (for
more, see Agarwala, in press). Specifically, the post-1980s era of liberalisation undermined formal
labour as an organised, legitimate, and worthy group actor fighting for citizenship rights, and thus
shattered the promises of first-wave legal empowerment for the poor.

3. Second-wave legal empowerment
Given the strong push for diminished state power in the 1980s, it is surprising that in the 1980s
a second wave of legal empowerment and socio-economic rights through the state emerged to address
poverty in the global South. Unlike the first wave, which was marked by labour movements pressuring
the state’s executive and legislative branches to enact legislation to de-commodify labour, the second
wave was marked by civil society and ascriptive identity groups partnering with the judicial branch of
the state to hold the legislative and executive branches accountable for socio-economic deprivations
and exclusions through constitutionally guaranteed rights-based claims. In the wake of organised
labour’s declining power, alternative groups throughout the South emerged to fight for legal empowerment in the 1980s. In Brazil, citizen groups used the amendment process to incorporate the right to
health, education, land, and participation in municipal budgeting into the 1988 constitution (Holston,
2008). In China, the 1982 constitution provided new ‘citizen rights to legal justice’ in response to
growing social unrest and demands for entitlements to work and land (Lee & Hsing, 2010). In India,
even Maoists parties who reject participation in India’s parliamentary system, used judicial activism to
fight the state’s counter-insurgency efforts (Sundar, 2016).
3.1. Second-wave legal empowerment in India
In India, the 1980s witnessed an unprecedented era of progressive ‘judicial activism’, where high
courts at the national and state levels partnered with civil rights groups to uphold enforceable socioeconomic rights for the poor (Baxi, 1985). Using a creative version of PIL, also known in India as
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‘social action litigation’, activists from within and outside the judiciary tried to ‘rebalance the
distribution of legal resources, increase access to justice for the disadvantaged, and imbue formal
legal guarantees with substantive and positive content’ (Cassels, 1989, p. 497). In most cases, PILs
were filed against the Indian state’s legislative and executive branches. Indian PILs used judicial
powers to enforce civil, political, and socio-economic rights among the poor through a three-pronged
strategy.
First, in contrast to most legal avenues of activism that aim to protect individual rights, a PIL is
pursued by filing a writ petition in a state-level high court or the nation’s Supreme Court in the name
of a vulnerable group, such as ‘the poor’ (Bhagwati, 1982).
Second, the early PILs involved high court justices reaching out to representative groups (such as nongovernmental organisations [NGOs] or a union) who sought legal remedies for violations to constitutional rights, thereby reversing the earlier trend where an aggrieved party had to approach the courts for
justice. India has been noted for being unique in the world, because its early PILs were often initiated by
judges, such as Justice P.N. Bhagwati and Justice Krishna Iyer (Cassels, 1989). In 1986, the Supreme
Court expanded the definition of legal aid, something Bhagwati and Iyer had been fighting for since
1945. The case of Suk Das v. Union Territory of Arunachal Padesh (SC 991) determined that legal aid
would not only provide legal services to the poor, but also educational outreach on legal rights, policies,
entitlements, and how to fill forms.1 In 1998, the government established the National Legal Services
Authority (NALSA) under the judiciary to perform this function. NALSA’s outreach fundamentally
increased vulnerable groups’ access to the judiciary. Once a violation was determined, courts (often
alongside a social movement organisation) would file a case on behalf of the people who had been
violated, usually against the state or ‘the Union of India’.
Third, second-wave PILs aimed to change existing power dynamics. According to Chief Justice
Bhagwati, ‘The Rule of Law … should [not] be allowed to be prostituted by the vested interests for …
upholding the status quo’ (Bhagwati, 1982). Early PILs aimed to protect vulnerable populations’ civil
liberties as illustrated by the pioneering case protecting the right to bail and legal aid in Madhav
Hayawadanrao Hoskot v. Maharashtra (1978). Subsequent cases, however, aimed to expand the sets
of rights that the judiciary could protect. In addition to enforcing the executive and legislative
branches’ responsibility to uphold poor citizens’ civil and political rights, which are considered
fundamental rights and are guaranteed by the Indian constitution, PILs enforced the executive and
legislative branches’ responsibility to uphold poor Indians’ socio-economic rights, which are promised, but not guaranteed under the ‘directive principles’ of the constitution (Jayal, 2013).
To make socio-economic rights judicially enforceable, judges expanded the interpretation of Article
21 in Part III of the constitution that guarantees the ‘right to life’ and Article 14 on the ‘right to
equality’ (Baxi, 1985). Although the provision of the civil and political rights guaranteed in the
constitution are acknowledged as the domain of the legislative and executive branches of the state,
high courts asserted the role of the judiciaries in holding the government accountable for implementing
these rights. By doing so, high courts could assert the failure to implement a government project
designed to improve the poor’s material circumstances (through the provision of food or living wages,
for example) undermined the poor’s ‘right to life’. The state, therefore, could be held judicially
accountable for a constitutional violation of its role. It is important to note that second-wave PILs
judicially enforced the implementation of existing laws and programmes, rather than attaining new
parliamentary legislations (as in the first and third waves).
As Chief Justice Bhagwati (1982) wrote in a landmark ruling in 1982,

The only solution of making civil and political rights meaningful to these large sections of society
[that is the poor] would be to remake the material conditions and restructure the social and
economic order so that they may be able to realise the economic, social and cultural rights. Of
course, the task … is one which legitimately belongs to the legislature and the executive but …
the time has now come when the courts must become the courts for the poor and struggling
masses of this country.
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The use of judicial activism to protect vulnerable populations’ civil, political, and socio-economic
rights in India, and thus the end of first-wave empowerment through constitutional rights and
parliamentary action, began after the state of emergency initiated by then Prime Minister Indira
Gandhi from 1975 to 1977. The sudden suspension of elections, civil liberties, free press, association,
and opposition, alongside an absence of socio-economic provisions for the poor, exposed the important role that civil and political liberties play in wellbeing (Ruparelia, 2016). These experiences also
undermined citizens’ faith and trust in the executive and legislative branches’ will to protect citizenship rights. To fill this void, the Indian Supreme Court and new social movement organisations
galvanised into joint action to protect these rights through the state’s third branch – the judiciary.
Under the second-wave, India’s Supreme Court has been widely recognised as the most powerful in
the world. As Justice Bhagwati noted, it ‘revolutionised the whole concept of access to justice in a way
not known before to the Western System of jurisprudence’ (Bhagwati, 1982).
3.2. Labour in India’s second wave
The second wave of judicial empowerment for the poor in India has been insightfully debated among
scholars and activists (Baxi, 1985; Cassels, 1989; Ruparelia, in press; Sathe, 2004). But the literature
to date is marked by a contradictory lens into labour’s role in these movements. On one hand, and in
line with the post-1980s trend in academia that privileged analyses of ascriptive identities, rather than
class, labour is rarely mentioned as an organised group. The declining power of unions among
formally employed urban workers is said to explain labour’s absence in second-wave movements on
legal empowerment. On the other hand, poor rural labourers who were denied minimum wages while
working for government projects (such as publicly financed sports facilities in the capital city of Delhi
in the early 1980s or drought-relief schemes and public works in the state of Rajasthan in the late
1980s), are repeatedly noted in the literature as being catalysts for early PILs (Dasgupta, 2008; Pande,
2014). Importantly, these rural workers’ claims were not met through class-based organisations, but
through civic rights groups comprised of cross-class networks including middle-class activists,
lawyers, and judges.
Underlying the second-wave literature, therefore, is an acknowledgement that the central relationship of labour exploitation, or class-in-itself, remains extant in modern neoliberal economies but that
class as an organisational category, or class-for-itself, is dead. In place of class-based organisations, it
is argued, have come new social movements, comprised of civic rights groups and NGOs mobilised
around identities (such as caste, gender, indigeneity) or issues (such as land, environment, education).
Indeed, India did witness an impressive upsurge in identity and issue-based movements on the ground
after the 1980s (Omvedt, 1993). However, the lack of attention paid to labour movements since the
1980s must also be understood as part of a political critique (conscious or not) of organised labour that
emerged from the left and the right (Herring & Agarwala, 2006). From the left, sub-altern groups
exposed the hegemonic reproductions of patriarchy, casteism, and ethno-centricism of many twentieth
century labour unions. From the right, proponents of neoliberalism capitalised on these criticisms to
undermine the legitimacy of labour’s demands and to absolve capital and states of responsibility for
protecting labour.
These academic and political trends have incorrectly eclipsed labour’s involvement in second-wave
legal empowerment efforts and undermined our ability to analyse the changing realities of labour
identities and group formation over time. At an analytical level, it has reproduced a flawed understanding of labour and identity-based groups as mutually exclusive. We know in reality that the rise of
identity-based groups does not, by definition, extinguish the possibility of labour identities or classbased groups; both groups can co-exist and interact. Second-wave legal empowerment through judicial
activism and PILs in India did attempt to protect vulnerable labour. Following first-wave attempts, and
distinct from third-wave attempts, second-wave efforts to protect labour were restricted to ensuring the
implementation of existing labour legislation. Labour was assumed to already be protected (as a group)
under law; PILs, therefore, focused on enforcing the implementation of those laws. Neither labour
organisations nor courts sought to enact new legislation to protect labour through PILs.
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The problem with this approach is that most Indian labour legislation only applied to the minority of
workers with a legal contract in large businesses. Small businesses, as well as those working without a
legal contract in large businesses, were exempt from labour legislation. To address the needs of
vulnerable workers within these laws, second-wave PILs focussed on the most vulnerable workers –
bonded labour, child labour, and rural labour – whose rights were being violated under labour
legislation that banned slavery and child labour, and ensured minimum wages for all.
Unlike first-wave movements, where unions represented labour rights and the Ministry of Labour
under the executive branch implemented existing laws, second-wave PILs on labour were brought by
unions and NGOs, and the Supreme Court pushed innovative mechanisms to implement existing
legislation against labour exploitation. For example, in response to a letter from a District Bidi
Workers’ Union about the illegal employment of children in bidi factories, the Supreme Court ordered
an NGO to investigate and write a report for the court, and then mediated a plan of action between
state officials, the employers, and the petitioners. The court appointed the Tamil Nadu State Legal Aid
and Advice Board to ensure the plan was implemented for three years (Dasgupta, 2008). In another
case, M.C. Mehta vs. Union of India, the Supreme Court sent the police commissioner and the labour
commissioner to investigate child labour at a hazardous electroplating unit in Delhi. The court held the
labour commissioner in contempt for delaying the investigation. Upon finding that child labour was
extant, the court fined the employers and used the money to fund education and health care for the
child workers (Dasgupta, 2008).
With regard to bonded labour, the Supreme Court went even further than identifying and liberating
exploited labour; the court forced the state to aid in their rehabilitation. In 1986, Justice Bhagwati
ruled that freed bonded labourers should be given financial aid upon release by their state governments
as well as subsidies from the national government. In 1984, the court simplified the procedures for
workers to fit under the legal category of ‘bonded labour’ to facilitate their ability to apply the Bonded
Labour System (Abolition) Act, 1976 (Dasgupta, 2008).
In 1982 the Supreme Court heard the famous case, PUDR vs. Union of India. PUDR, the People’s
Union for Democratic Rights, brought forth a PIL on behalf of rural migrant construction workers who
were hired to build facilities for the ASIAD Games in New Delhi. The court ruled that the national
government, the Delhi Administration, and the Delhi Development Authority must ensure that all
workers received the minimum wage (under the 1948 Minimum Wages Act), equal pay for equal work
(under the 1976 Equal Remuneration Act), were at least 14 years old (under the 1938 Employment of
Children Act), and had been given all of the proper required facilities and conveniences under the
1970 Contract Labour (Regulation and Abolition) Act and 1979 Inter-state Migration Workmen
(Regulation of Employment and Conditions of Service) Act. The Court also appointed as ombudsmen
and two independent institutions – the Indian Social Institute and the People’s Institute for
Development and Training – to protect labour interests (Dasgupta, 2008).
These rulings highlighted human rights atrocities through a labour lens. That these rulings arrived as
organised labour and labour protections were being questioned by liberalisation policies is significant.
As Justice Bhagwati wrote:
Labour laws are enacted for improving the conditions of workers, and the employers cannot be
allowed to buy off immunity against violations of labour laws by paying a paltry fine which they
would not mind paying, because by violating the labour laws they would be making profit which
would far exceed the amount of the fine … [labour laws] would remain merely paper tigers
without any teeth or claws. (Bhagwati, 1982)
3.3. Limitations in the second wave
By the 1990s, the limits of second-wave political jurisprudence began to show. First, the Supreme
Court faced an insurmountable backlog, accepting less than 2 per cent of all writ petitions filed in the
1990s (Ruparelia, 2016). Second, several PIL cases ended with decisions that favoured middle-class
elites, rather than the poor, highlighting PILs’ dependence on the proclivities of individual judges. In
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the early 2000s, judges used PILs to launch ruthless slum demolition drives in New Delhi, curtailing
the rights of labour, tenants, and students (Sathe, 2004); weaken the 73rd and 74th Amendments,
which empowered local elected representatives over state bureaucrats (Mehta, 2007, p. 80); and
overturn progressive jurisprudence on environmental issues by ruling against the Narmada Bachao
Andolan, a grassroots anti-dam movement that sought to protect tribal groups (Ruparelia, 2016).
With regard to labour, PILs were limited by existing legislation, most of which never covered the
vast majority of workers. These trends raised important questions as to the constantly shifting nature of
legal empowerment for the poor, as well as whether, how, and through whom legal empowerment
movements could expand the coverage of existing labour legislation.

4. Third-wave legal empowerment
The limits to second-wave progressive judicial activism in India forced civil society groups to once
again shift their strategies by the mid-1990s. Third wave movements for legal empowerment have
been marked by a hybrid approach of toggling between the legislative, executive, and judicial
branches of the government. As in the first wave, third-wave movements have launched campaigns
against the legislative and executive branches to enact new national-level legislation, thereby reminding us of the significant symbolic power vulnerable groups secure through legislation, even in the
absence of perfect implementation. At the same time, third-wave campaigns have used second-wave
court rulings and PILs as precedents for their demands for new legislations and were thus a direct
output of second-wave judicial activism. According to Article 142 of the Indian constitution, a
Supreme Court or high court order is enforceable by law. Therefore, a court order can force the
legislature to make a guideline or an act. This use of PILs to assert the judiciary’s role in the socioeconomic empowerment of the poor through court-ordered legislation is unique to India. Finally, thirdwave movements have launched new PILs through the judiciary to ensure enforcement of new
legislations, if and when they are enacted. Among informal workers, this hybrid approach has relied
on the networks and intersectional interests of informal workers with other identity-based interests.
Perhaps the most controversial aspect of the third-wave’s hybrid approach has been the use of PILs
to enact new legislation through a court order (which differs from second-wave movements that
focussed on ensuring the implementation of existing legislation). By the early 2000s, PIL-initiated
court orders had provided a springboard from which grassroots campaigns won several new rightsbased national legislation guaranteeing welfare. These included the 2002 Right of Children to Free and
Compulsory Education Act (RTE), the 2005 Right to Information Act, the 2005 National Rural
Employment Guarantee Act, and the 2006 Scheduled Tribes and Other Traditional Forest Dwellers
(recognition of Forest Rights) Act (FRA). Since the early 2000s, popular media has repeatedly noted
the Indian state for having the largest welfare programmes in the world (in absolute terms).2
Lawyers fighting for PILs support the strategy of court-ordered legislation as an important tool in the
arsenal of activists’ options (along-side campaigns for new legislation). As one such lawyer exclaimed:
We are not enamoured by legislation. The government will always come up with laws that are
rubbish. We [that is lawyers filing PILs] operate at the group empowerment level to use
enforcement to force the government to implement the legislation. We take a combative approach.
We hold the government accountable! In India the Administration is colonial, throwing all
representation in the waste basket. The Administration is unmoved … we have an alternative
weapon.3
Other activists are weary of judicial overreach and place more faith in grassroots campaigns for
parliamentary legislation. As one union leader who works with formal and informal workers said:
I don’t have a positive view of PILs. They are a product of a broken relationship between the
legislature and executive … When there is so much violation of law, the judiciary and lawyers
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filing PILs are just grand standing. This just advances people’s lack of rights. We need agency for
a new society. We need a rights-based language.4
Although this union leader lauded two PILs (the 1992 case for workers during the ASIAD games and
the right to food bill), he was critical of the use of PILs in enacting new legislation,
Using PILs for implementation of existing laws is OK. But the problematic part is using them to
create law. That shows how broken our democracy is. The judiciary should not be filling this role!
It is a complete collapse of the social contract.5
Finally, PILs have unsurprisingly created frictions within the state. According to a PIL lawyer, ‘The
courts and judges have a soft spot for us. That’s how we survive. But the government sees and calls us
“enemies of the state”’.6 Alokh Agarwal, Member Secretary (Head) of NALSA, the government’s
legal aid authority, reiterated this friction:
The beauty of PILs is that it’s not adversarial … The Court is only helping the government do its
job … No government officials oppose the ideas behind the PILs. The question is always how to
do it? We can pass all sorts of orders to the government to give people more money and land and
food and so forth. But where will the money come from?7

4.1. Labour in India’s third-wave of legal empowerment
Although it has been less featured in the literature, organised labour has played an important role in
third-wave movements. New organisations have emerged to mobilise a re-defined and an expanded
labour identity that includes informal workers. Informal workers have long been embedded in
capitalist relationships because they produce and provide legal goods and services; yet they were
always excluded from first-wave labour, health, and financial regulations that protected standard
employment relationships. The informal workforce includes contract workers, who produce through
chains of sub-contractors and whose relationship to the principal employer is thus veiled, and selfemployed workers, who own small, unregulated businesses that provide cheap inputs for capital
production and services to employers and employees. By working in the privacy of their homes or
unregistered work-sheds, informal workers mitigate employers’ overhead costs and help constrain the
expansion of a costly, protected formal working class.
That labour has re-emerged as an organised group should not surprise us. Labour’s instrumental role
in the first wave of legal empowerment for the poor brought institutions (such as unions and political
parties) that (although dwindling in number and power in some contexts) continue to hold sway in
many countries. More importantly, history has shown that labour and capital always reinvent themselves to sustain their resistance (Marx, 1976; Polanyi, 2001). What is striking is that informal labour
throughout the world is finding new ways to advance their rights through alternative workers’
struggles (Agarwala, 2014). In other words, informal workers are demanding that non-traditional
employment relationships are not equated to lack of power, state protection, or state regulation; indeed,
informal workers are regulated by state law, albeit under different terms than formal workers. In
addition, informal workers are organizing along class lines by exposing the relationship of labor
exploitation that persists in non-standard employment relationships.
Underlying these third-wave movements is a politics of recognition where informal workers are
asserting themselves as a vulnerable group with a distinct identity that needs attention. Like other
identity groups, informal workers are fighting for protections within their informal work identity,
rather than fighting to get rid of this identity (by becoming formalised, for example). In addition,
informal workers are embarking on what Nancy Fraser (2013) calls ‘movements for emancipation’.
These movements, which extend Polanyi’s ‘double movement’ to a ‘triple movement’ aim to include
and empower those left out of twentieth century movements for protection. In addition to race, class,
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and gender, twentieth century protection movements left out informal workers. In short, informal
workers’ class-based groups practise identity group politics.
Recent informal workers’ movements hold important implications for our understandings of labour
as an organised, class-based actor in legal empowerment. They also raise important insights into
linkages between class and other identity movements. Informal workers’ movements emerged in India
in the late 1970s and early 1980s in concurrence with second-wave legal empowerment efforts.
However, informal workers’ movements did not join second-wave movements for a simple reason:
there were no existing legislations or programmes that protected their unique needs. Unlike the subset
of poor, rural workers on government construction projects, most informal workers could not claim
minimum wages since they had no proof of employment.
Instead, informal workers’ organisations launched national campaigns toward the executive and
legislative branches to create new legislation. Like first-wave struggles, these efforts sought minimum
wages and improved working conditions for workers. Like second-wave struggles, informal workers
used PILs to then ensure the enforcement of the new legislation on the most vulnerable groups. But
informal workers’ third-wave movements were distinct from first and second-wave movements in that
they aimed to expand protective legislations to include previously excluded groups of citizens, namely
informal workers. Because of the make-up of informal workers, their demands often reflected the
needs of previously ignored identity groups, such as women and low-caste members, thereby exposing
the intersectional nature of class, caste, and gender identities. As well, informal workers’ third-wave
movements were distinct in that they utilised the progressive PILs for labour that emerged in the early
1980s as a springboard to legitimise their fight for new national-level legislation. In particular, the
chief justices that led the PIL movements of the early 1980s also led the third wave of informal
workers’ movements in the second half of the 1980s.
Informal workers used their power as voters to demand new legislation that ensured state responsibility for informal workers’ social reproduction through the provision of welfare benefits (Agarwala,
2013). In addition, they struggled to create a new group-based identity and demanded informal
workers’ identity cards. An innovative institutional structure, called a ‘welfare board’, was proposed
to disperse the identity cards and welfare provisions to informal workers. Welfare boards are tripartite
institutions implemented by the state or national government. In return for being a member of a board,
workers are entitled to welfare benefits, such as housing, education scholarships for children, healthcare, funeral expenses for work-related accidents, and pensions. Currently, welfare boards in India are
occupationally based and benefits differ according to trade. As I analyse elsewhere, their success
(which has been mixed) depends on the political and economic context in which they are implemented. Those operating under competitive populist parties (even neoliberal) have been more successful
than those operating under a single, hegemonic party rule (even when that party is left-wing).
Throughout the 1980s and 1990s, informal workers’ organisations focused on pressuring elected
state politicians in the executive and legislative branches to enact legislation to protect the working
conditions and welfare needs of informal workers in various industries (Agarwala, 2013).
Despite their vulnerabilities and in contrast to popular belief that informal structures of production
prevent labour organisation, informal workers are organising to defend their humanity through classbased movements. But their struggles have differed from first-wave labour movements in several
ways. First, to attain state attention for new legislation, informal workers have appealed to citizenship –
rather than labour – rights. Second, to mobilise the dispersed workforce whose lines between work and
home are blurred (with some working in their homes and others living on their worksites), informal
workers have organised at the neighbourhood – rather than shop floor – level. Third, to attract
vulnerable workers in a labour-unfriendly polity, informal workers have drawn on their struggles for
new legislation for welfare from the state, rather than on their struggles for employer-provided benefits
and minimum wages.
While the struggles for employer-provided benefits continue, it is the welfare struggles that have
yielded greater state response and attracted more new members. Importantly, the language of citizenship, space-based mobilisation, and welfare demands on the state have enabled informal workers’
organisations to include several sub-altern groups (including women and lower-caste members)
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involved in hidden forms of contract and self-employed work in homes and unregistered work-sheds.
At the same time, their demands are not for universal benefits. Rather, they assert a class-based
identity (certified by government-sponsored worker identity cards) that demands welfare and work
benefits only for fellow-informal workers.
This calls on us to question and re-examine the ‘either-or’ depiction of labour movements (often
associated with first-wave legal empowerment) versus identity and civic rights movements (often
associated with second-wave legal empowerment). Informal workers’ movements provide insights into
an emerging bridge between the two movements, because they organise around a class-based identity,
but include the interests and members of sub-altern groups that have long felt marginalised from
labour movements. Informal workers’ movements, therefore, remind us that labour movements and
identity movements can be interrelated and overlapping.
By the 1990s and early 2000s, informal workers began to see the fruits of their efforts in
new legislation designed to protect their welfare. These included the 1996 Building and Other
Construction Workers (Regulation of Employment and Conditions of Service) Act; the 1996
Building and Other Construction Workers Welfare Cess Act; and the 2008 Unorganised
Workers Social Security Act. Once these acts came to fruition, informal workers turned to
PILs to capitalise on the judiciary’s ability to enforce the executive and legislative branches to
implement these acts. Specifically, informal workers’ organisations used PILs to force state
governments to enact their welfare boards. This hybrid approach of toggling between campaigns against the legislative and executive branch for new legislation and employing the arm
of the judiciary through PILs to enforce this legislation marks the third-wave of legal empowerment for the poor.
Examining informal workers’ use of legal empowerment, therefore, provides an important corrective to the legal empowerment literature to date and illuminates our understanding of the continuities
and contradictions between the three waves.

4.2. Third-wave legal empowerment and labour in India
During the late 1970s and early 1980s, informal workers began organising into their own unions
that were distinct from formal workers’ unions. As in the first wave, informal workers returned
to pressuring parliamentary bodies to enact national-level legislation to protect workers. In
contrast to the first wave, however, they pushed forth new legislation that addressed their unique
needs as informal workers operating outside standard employment relationships. Furthermore,
their demands often reflected the needs of previously ignored identity groups, such as women
and low-caste members. In some ways, informal workers in the third wave utilised the progressive PILs for labour that emerged in the early 1980s as a springboard to legitimise their fight
for new national-level legislation. In particular, the chief justices that led the PIL movements of
the early 1980s were actively involved in leading the third wave of informal workers’ movements in the second half of the 1980s. Lastly, informal workers in the third wave continued to
use PILs to ensure the proper implementation of the new national-level legislation, if and when
it was attained. The third wave of labour empowerment indicates a hybrid model where informal
workers’ organisations toggle between first- and second-wave tactics. It also highlights the
intersectional nature of class and identity based interests and movements, which in turn facilitated this hybrid approach.
Drawing from a comparative study of two industries (construction and domestic work), I illustrate
below the importance of the judiciaries in the successes and failures of contemporary third-wave
national campaigns toward the legislatures. As I have elaborated elsewhere, construction workers’
movements in India were among the earliest and most successful sectors to organise informal workers
(see Agarwala, 2013 for a more detailed history). Domestic workers’ movements represent one of the
newest sectors to organise informal workers. By examining these two sectors, we can provide a crosssectional look at informal workers’ third wave movements over time and stage of development.
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4.3. Construction workers’ movement for legal empowerment in India
Although construction workers’ movements in India are mired with challenges of scale and effectiveness, they have become a role model for informal workers’ organising in other sectors.
As in many countries, India’s construction industry has witnessed a rapid expansion since the 1980s.
Today, it constitutes 11.3 per cent of India’s total economic output (National Council of Applied
Economic Research [NCAER], 2014, p. viii). In 2014, the construction market totalled US$157 billion.
Infrastructure accounted for 49 per cent of the market, housing and real estate 42 per cent, and
industrial projects 9 per cent. The industry is expected to grow in all three areas, but especially in real
estate, by 7 to 8 per cent per year. According to Deloitte (2014, p. 22), India is poised to be the world’s
third-largest construction market by 2030. Indian construction is also a major source of employment.
From 2004 to 2011, construction employment rose by nearly 10 per cent (Ghose, 2016). Today,
40 million workers are employed in construction (or 10 per cent of the nation’s workforce), making it
the second-largest employer in India after agriculture (Reserve Bank of India [RBI], 2015). Forty-four
per cent of India’s urban informal workforce is estimated to be in construction (Jayakrishnan, Thomas,
Rao, & George, 2013, p. 225). Eighty per cent of total employment in construction is informal; in the
residential sector of the construction industry, 99.4 per cent of the jobs are estimated to be informal
(NCAER, 2014, p. 20).
Informal construction workers in India work through chains of sub-contractors and rarely
interact with principal employers. Indian construction workers can be divided into two labour
streams. The first reside in slums or other informal housing settlements and sell their labour at a
local market place to a sub-contractor who hires them on a daily basis. These workers are hired for
nearby projects that include house repairs, smaller roads, and new multi-story buildings.
The second category is comprised of rural migrants who are brought into the city by a subcontractor to work on a specific project. These workers live on sites or in a nearby labour camp.
These projects include new multi-story buildings, office parks, shopping malls, and large public infrastructure projects, such as metros and highways.
In the late 1970s and early 1980s, informal construction workers began organising into unions (most
of which were unaffiliated to a political party) in some Indian states. These unions fought for new
legislation to protect informal workers’ unique needs. In 1985, a group of unions launched the
National Campaign Committee for Central Legislation on Construction Labour (NCCCL) to expand
informal workers’ movements across India and to create a single national-level legislation that could
regulate informal construction workers. On 5 December 1986, NCCCL submitted a draft bill for
national-level legislation to the Petitions Committee in the Lok Sabha, the lower house of the Indian
parliament. For the next 10 years, organised construction workers fought against builders’ associations
to lobby chief ministers, ministers of parliament, and successive prime ministers of India to pass the
bill. In 1989, NCCCL submitted a petition with 400,000 signatures of construction workers demanding legislation to regulate their working conditions and welfare needs. On 19 August 1996, then Prime
Minister H.D. Deve Gowda enacted two acts: the Building and Other Construction Workers’
(Regulation of Employment and Conditions of Service) Act, which aimed to regulate work conditions,
and the Welfare Cess Act, which called on each state to create and implement its own Construction
Workers’ Welfare Fund and Board.
The first act aiming to regulate working conditions, catered to the demands of the builders’
association to apply minimal protections, and the NCCCL was understandably unhappy with the
result, especially because a suitable enforcing body was absent. But the second act on welfare boards
has been lauded by other informal workers’ campaigns for specifying a funding mechanism to support
the board. Under the legislation, a fund is financed through state contributions, fees from workers, and
the construction workers’ welfare tax. The tax is 1 per cent of the building cost applied to all building
projects that employ 10 or more workers and cost more than Rs.1 million (US$2,000). In addition, the
identity cards promised by the welfare board are often cited as the greatest benefits attained, because
they have given workers a legitimate claim to basic socio-economic rights.
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Particularly noteworthy is that the NCCCL was formed under the Chairmanship of Dr Krishna Iyer,
a member of the Communist Party of India (Marxist) and the very Supreme Court justice who stood at
the helm of second-wave PILs. Dr Iyer helped draft the legislation bill and suggested submitting it
through the Petitions Committee of Parliament, an unprecedented pathway for new legislation.
Moreover, Dr Iyer’s personal relationship with Deve Gowda eventually urged Gowda to enact the
legislation when he became prime minister. In my interviews with leaders and activists of the NCCCL,
Dr Iyer was repeatedly evoked for his instrumental role in getting the legislation passed. The
involvement of second-wave leaders in the national campaign for construction workers’ legal empowerment might explain their reliance on a rhetoric of citizenship rather than labour rights.
Since 2006, the NCCCL has used PILs to ensure the enactment and implementation of the welfare
boards across states. To date, the Supreme Court has issued 10 orders. As a result of these PILs,
construction workers’ welfare boards have been enacted in all states. A key feature of second-wave
PILs was transparency and right to governance that enabled vulnerable populations to monitor
government schemes. In this vein, NCCCL has initiated PILs to monitor the implementation of
welfare boards. According to N.P. Samy, president of a construction union in Karnataka
(KSCWCU) and founding member of NCCCL, ‘Once they started monitoring and showing that the
act was not being implemented in different states … all of the states started constituting their welfare
boards’.8 Construction union leaders repeatedly credited the PIL lawyers for these victories, indicating
NCCCL’s continued reliance on their network of lawyers and high court justices to ensure the
implementation of the Welfare Board.9
The campaign still has a long way to go. Now that all welfare boards are in place, they have
amassed millions of dollars in funds. But disbursement of funds is still scant, registration of workers
has been low, and the boards have become prone to politicians’ abuse of the funds for their own
political purposes. On 4 December 2015, the NCCCL gathered to commemorate the first anniversary
of Dr Iyer’s death with a meeting of unions, welfare board officials, and members of parliament to
discuss the recent failures of the Supreme Court to address eight PILs already filed by the NCCCL on
behalf of construction workers and violations of the Construction Workers’ Welfare Board. By
evoking the memory of Dr Krishna Iyer, NCCCL fortifies legitimacy in their claims for implementation and continues to uphold the potential power of judicial activism (NCCCL, 2015). At the same
time, Bhatnagar also expressed fear that progressive judicial activism in India has died with the early
leaders of the movement,
We can’t achieve the unity that we achieved under Krishna Iyer when we got the National Act
passed. He had a very strong reputation, and his Chairmanship was key. We had no political party
affiliation, so all the political parties came out in support of us. Now the government is
completely anti-labour.10
One important difference between third-wave construction workers’ movements and the secondwave civic rights movements of the 1980s is that the latter were known for forging a cross-class
alliance with middle-class activists, journalists, scholars, judges, and lawyers. These groups’ understanding of the language, perspectives, and manners of the state and employers enabled them to
legitimise sub-altern claims (enshrined in the PILs) and advocate effectively for legislation (Pande,
2014). In contrast, NCCCL is not as embedded among middle-class activists, scholars, and journalists
apart from their relationships to some judges and lawyers. Further research should examine the relative
impact on their campaigns for legal empowerment.

4.4. Domestic workers’ movements for legal empowerment in India
Domestic workers’ recent movements yield important insights into the potential and limits of thirdwave movements for legal empowerment among informal labour. Unlike construction, paid domestic
work in India has never been officially recognised as work. Therefore, data on its productivity and
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employment is spotty. Domestic workers in India are classified in two categories: ‘live-ins’ and ‘liveouts’. Live-ins are often young, unmarried, rural migrants who live in the employer’s home or an
attached quarter. A large portion of their pay includes housing and food. Live-outs live in their own
homes in the city and tend to be married, middle-aged women. Live-outs are further categorised into
‘part-time’ and ‘full-time’ workers. A part-time worker may work a full day, but for multiple employers for a specified number of hours and on specific tasks in each home. A full-time worker works for a
single employer every day for an unspecified number of hours and multiple tasks. Due to the rising
costs of real estate in India’s major cities, live-outs have been the fastest growing group of domestic
workers. Unlike construction workers, domestic workers have direct, daily interactions with their
employers. Although some live-ins are employed through placement agencies who profit from
domestic workers’ labour through a placement fee, most domestic workers are self-employed, finding
employers through their personal networks. That self-employed workers organize against class-based
exploitation is not unusual in India (Agarwala, 2015).
The majority of domestic workers are illiterate (Neetha, 2010), and are usually first-generation
female rural migrants (Rao, 2011). Although Dalits (the lowest rung of India’s caste hierarchy)
traditionally comprised the largest proportion of domestic workers, the sector is becoming more
mixed, including members of ‘other backward castes’ and even ‘upper castes’, as well as nonHindus, such as Christians and Muslims (Neetha, 2013). These trends are said to reflect the desperate
need for any employment among poor women, as well as more openness to any worker by employers.
4.5. Domestic workers’ comprehensive legislation
Unlike construction workers, domestic workers are still fighting to attain comprehensive legislation to
regulate their working and living conditions. Although domestic workers have had some legislative
victories, they are scant, and they remain at the state levels.
At present, domestic workers’ organisations are struggling to: (1) attain a sector-based, comprehensive law to regulate and protect their working conditions (by fixing wages, holidays, medical leave,
work safety, and so forth); and (2) incorporate domestic work as a category covered by India’s 14
labour laws (including the Minimum Wages Act 1948, the Maternity Benefit Act 1961, Workmen’s
Compensation Act 1923, Inter State Migrant Workers Act 1979, Payment of Wages Act 1936, Equal
Remuneration Act 1976, Employees’ State Insurance Act 1948, Employees’ Provident Fund Act 1952,
and the Payment of Gratuity Act 1972).
At first glance, these demands are surprising. In an era when most labour organisations, scholars,
and the public are mourning the demise of protective legislation for workers and the neutered impact
of existing labour laws in India, these demands for more labour laws appear misguided. The dwindling
capacity of Indian labour departments to employ inspectors guarantees that a minimum wage law for
domestic workers would remain unimplemented. Even the Supreme Court appears to be pulling back
on its earlier enthusiasm to implement labour legislation. So why fight to join a sinking ship through
new labour legislation?
My interviews with domestic workers’ organisations reveal their fight for protective labour legislation is a demand for recognition of their work. Domestic workers repeatedly highlighted to me the
beneficial symbolic impact of simply having such legislation in the first place, even when it is not
implemented and/or does not cover the informal workforce. First, such legislations provide official
recognition of who is a worker (being exploited in a wage relationship) and what is work. At present,
domestic workers are not recognised as workers in India, their employers are not recognised as
employers, their relationship is not recognised as exploitative, and the home is excluded as a place
of work. Therefore, domestic workers’ fight for protection (in terms of employment conditions or
welfare) is doomed. Many organisations spoke of the need to change the terminology to domestic
work and shed earlier, derogatory terms for the occupation. Having a law in place would also secure
this change in the terminology.
Second, the fight for protective legislation is a demand for the threat of power. Although informal
workers are regularly excluded from the laws in practice, having the laws enables unions and workers
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to exert some power over employers by using the threat of judicial action. Construction leaders
regularly spoke about filing court cases and calling the police when employers refused to provide
proper compensation to workers’ families after work-related accidents. Although numerically small,
these cases illustrated an important tool through which unions could empower their existing members
and mobilise new members. Domestic workers often spoke about the need to file such cases, so
employers would have some ‘fear’.
Domestic workers’ attempts to attain comprehensive legislation to regulate conditions of work and
welfare in India began in the 1950s. But to this day, each attempt has failed. After a one-day domestic
workers’ solidarity strike in 1959, two private members’ bills were introduced in parliament. The first was
the Domestic Workers (Conditions of Service) Bill introduced in the upper house (Rajya Sabha) by P.N.
Rajabhoja, and the second was the All India Domestic Servants Bill. Both bills included clauses for
minimum wages, maximum hours of work, a weekly day of rest, 15 days’ paid annual leave, casual leave,
and the maintenance of a register of domestic workers by the local police (Palriwala & Neetha, 2011).
Both bills were stalled during the parliamentary sessions, so they could lapse. In 1972 and in 1977,
another private members’ bill was submitted to the lower house (Lok Sabha), called the Domestic
Workers (Conditions of Service) Bill. This bill aimed to bring domestic workers under the purview of
the Industrial Disputes Act. Both times, they were allowed to lapse. In 1974, the Committee on the
Status of Women in India noted the need to regulate the conditions of domestic workers, but this too
was ignored by the Government of India. During the 1980s, further attempts were made to legislate the
working conditions of domestic workers, but all attempts failed to materialise into new laws. The 1988
National Commission on Self Employed Women and Women in the Informal Sector recommended (to
no avail) ‘a system of registration of domestic workers, a minimum wage, a legislation to regulate
conditions of employment, social security and security of employment’ (Neetha, 2013). Similarly, the
1989 House Workers (Conditions of Service) Bill, which proposed that every employer contribute to a
House Workers’ Welfare Fund, was ignored (Palriwala & Neetha, 2011, pp. 98–99). More recently, the
National Commission for Women drafted the Regulation of Employment Agencies Act in 2007; the
National Campaign Committee for Unorganised Workers and Nirmala Niketan drafted the Domestic
Workers (Regulation of Employment, Conditions of Work, Social Security and Welfare) Bill in 2008;
Shri Arjun Ram Meghwal introduced a private members’ bill, the Domestic Workers (Conditions of
Service) Bill, in parliament in 2009; and the Domestic Workers’ Rights Campaign was launched in
2010.
Interestingly, the cumulative failures in attaining national legislation have galvanised a range of
domestic workers’ organisations into joint action at the national level. In 2013, after the International
Labour Organisation Convention on Domestic Work, several organisations came together under a new
banner, called the National Domestic Workers Platform. They held a mass rally in 2014 in New Delhi
to urge the government to adopt a central law guaranteeing the rights of domestic workers. In
December 2016, the National Platform members met once again to discuss yet another draft bill. As
well, the national government has included domestic workers as an occupational category in some
labour legislations (a contradiction that is not uncommon in Indian law), such as The Unorganised
Workers’ Social Security Act (2008); The Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act (2013); and The Child Labour Act (2006). Some state governments
have also specified domestic work in their minimum wage notifications and targeted health insurance
programme, and called for the regulation of placement agencies.
At present, the Indian government has agreed to form a policy for domestic workers, which will
present a vision and advise state governments on potential regulatory options. It will not hold any
judicial weight. Although domestic workers’ organisations refuse to accept this as a replacement for
the act, many have said they are willing to accept it as a first step. The Draft Policy on Domestic
Workers (which is currently pending approval in parliament) sets out a labour rights framework for
domestic workers, and obliges the national and state governments to include domestic work in existing
labour laws and programmes and to set up legislative mechanisms to address issues that existing
legislation does not address. It also obliges state governments to set up an institutional mechanism
which provides for social security, grievance redressal, and dispute resolution. It further urges
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governments to register workers, employers, and placement agencies and to promote skills development. Under these recommendations, governments will be urged to forbid sexual harassment and
bonded labour, regulate working conditions by stipulating minimum wages, compulsory paid leave of
15 days per year, maternity leave, one day off every week, and a safe working environment (Ministry
of Labour and Employment, 2011).
4.6. Domestic workers’ welfare boards
In recent years, welfare boards have multiplied in several states. However, they are limited because
many are not tripartite and lack defined funding sources. Nevertheless, informal workers’ organisations across sectors remain committed to demanding and implementing welfare boards to consolidate
informal workers’ identity, provide a forum for their concerns, and provide an institutional mechanism
for the delivery of worker identity cards and benefits.
Welfare boards for domestic workers now exist in three states. The earliest was established in the
state of Kerala in 1977. Maharasthra’s was established in 2008 and Jarkhand’s in 2013. Further
research needs to be conducted in Kerala to examine the impact of its welfare board. In the newer
states (Maharasthra and Jarkhand), the boards are woefully weak. In Maharashtra, they are not
connected to a secure funding source. In Jarkhand, the government merely folds in existing programmes, which do not leave domestic workers better off than before. Implementation is a constant
and unsurprising problem.
Lawyers who were active in issuing PILs for construction workers, urge domestic workers to take
the PIL route to address these challenges. As one lawyer said:
We should compare domestic workers with slavery … Article 21 ‘right to life’, bonded labour …
with a PIL, the Supreme Court may make an order governing domestic workers, and then the
government will have to come up with a law or an act. Then you can get medical benefits,
minimum wages and so forth. Then the rights are binding … with a dispute resolution mechanism. Welfare Boards cannot replace courts!11

5. Conclusion
The recent literature on the use of legal empowerment to address poverty and exclusion has focussed
on groups organised around ascriptive identities (such as ethnicity, race, caste, and gender) or topics
(such as environment, water, and so forth). Using the case of India, I have tried to bring labour back
into the discussions on legal empowerment.
First, I draw a historical lens onto the use of legal empowerment to fight poverty and reveal three waves
of movements at the global level. Each wave is distinguished by its timing, the state-level target of its
demands, and the principal actors involved. The first wave ran from the early 1900s to the 1970s and was
marked by national-level legislation in parliaments. The second wave ran from the 1980s to the early 2000s
and was marked by PILs in high courts. Less articulated has been what I call a third wave, which began in
the mid-1990s that utilised a hybrid approach to legal empowerment by bridging the legislative, executive,
and judiciary branches of the state. Third-wave movements underline the importance of attaining symbolic
power from legal recognition, a power that is often muted in the recent scholarly focus on implementation.
Legal recognition makes subjects, topics and needs officially visible, and it offers groups the threat of
enforcement. Alongside their differences, the three waves share commonalities. In each wave, legal
empowerment was won, not bestowed from above; social movement actors from below have always
been critical of legal changes from above. In addition, each wave’s victories were met with resistance that
undermined its sustainability and opened the door for a subsequent wave marked by new formations and
strategies, as well as strings attached to the preceding wave.
Second, I illuminate labour’s changing roles in legal empowerment movements across each wave.
Although labour has been widely acknowledged as a significant actor in the first wave, it has become
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surprisingly understudied in the second and third waves. As I detail above, labour has played a
significant role in the first, second, and third waves of legal empowerment. More interestingly, its role
and demands have shifted over time, underscoring the dynamic nature of group-based politics. With
each subsequent wave, labour has fought for a more encompassing identity whose boundaries stretch
beyond earlier exclusions. In India, first-wave movements and the resulting legislation protected
labour narrowly defined as only those operating within a standard employment relationship under
formally registered employers.
Second-wave movements expanded this definition by enforcing the implementation of existing
legislation designed to protect especially vulnerable groups (such as children, bonded labour, and rural
labour). These legislations were often enacted by first-wave movements. From above, second-wave
movements expanded their state-level options and made use of the Supreme Court (and not just
parliaments) to employ innovative methods to implement existing legislation against labour exploitation. From below, second-wave movements expanded the forms of organisations that could represent
workers to include NGOs (as well as unions).
Finally, third-wave movements expanded the definition of labour even further to include sub-altern
workers operating outside standard employment relationships and who were long marginalised from
earlier organised class-based groups (such as women, low castes, and ethnic minorities). From below,
third-wave organisations address the ‘intersectionalities’ of class and ascriptive identities and thus provide
an important corrective to the more simplified labour-centric versus ascriptive identity-centric analyses on
legal empowerment. Unlike earlier waves, third-wave movements have also witnessed the rise of new
organisations that have mobilised alternative class identities among the long-excluded informal workforce. From above, third-wave movements’ have returned to fighting for national-level legislation through
legislatures (as in the first wave), thereby reminding us of the significant symbolic power vulnerable
groups secure through legislation, even in the absence of perfect implementation. Informal workers in
India have employed a language of citizenship to pressure parliamentary bodies to enact national-level
legislation that directly addresses their unique needs as informal workers, women, and low-caste
members. In addition, they have used second-wave court rulings as precedents for their demands for
new legislation and are launching PILs to ensure the implementation of legislation that they have won for
informal workers. I have employed a comparative analysis of third-wave movements in India’s construction and domestic work sectors to showcase the victories and challenges of present efforts.
The findings outlined in this paper urge us to move past distinctions of labour versus ascriptive
identities as mutually exclusive. Vulnerable groups are simultaneously organising along identities, as
well as along the intersectionalities of class, gender, ethnicity/race, and caste. My research to date
indicates some tensions between informal and formal workers’ organisations, but relatively few
tensions between informal workers’ organisations and other ascriptive identity-based organisations.
Results have been mixed and varied across space and industry. But they remain under-analysed. It is
time now for our scholarship to follow the lead of social movements from below to critically analyse
the complex outcomes of their constantly evolving movements.
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